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Arab Center for Research & Policy Studies

The Arab Center for Research and Policy
Studies is an independent social sciences and
humanities institute that conducts applied
and theoretical research seeking to foster
communication between Arab intellectuals
and specialists and global and regional
intellectual hubs. The ACRPS achieves
this objective through consistent research,
developing criticism and tools to advance
knowledge, while establishing fruitful links
with both Arab and international research
centers.

The Center encourages a resurgence of
intellectualism in Arab societies, committed
to strengthening the Arab nation. It works
towards the advancement of the latter based
onthe understanding that development cannot
contradict a people’s culture and identity, and
that the development of any society remains
impossible if pursued without an awareness
of its historical and cultural context, reflecting

its Ianguage(s) and its interactions with other
cultures.

The Center works therefore to promote
systematic and rational, scientific research-
based approaches to understanding issues
of society and state, through the analysis
of social, economic, and cultural policies.
In line with this vision, the Center conducts
various academic activities to achieve
fundamental goals. In addition to producing
research papers, studies and reports, the
center conducts specialized programs and
convenes conferences, workshops, training
sessions, and seminars oriented to specialists
as well as to Arab public opinion. It publishes
peer-reviewed books and journals and many
publications are available in both Arabic and
English to reach a wider audience.

The Arab Center, established in Doha in
autumn 2010 with a publishing office in Beirut,
has since opened three additional branches
in Tunis, Washington and Paris, and founded
both the Doha Historical Dictionary of Arabic
and the Doha Institute for Graduate Studies.
The ACRPS employs resident researchers
and administrative staff in addition to hosting
visiting researchers, and offering sabbaticals
to pursue full time academic research.
Additionally, it appoints external researchers
to conduct research projects.

Through these endeavours the Center
contributes to directing the regional research
agenda towards the main concerns and
challenges facing the Arab nation and citizen
today.
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On Law and Justice: From Legal Realism to Law
as Interpretation
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Abstract: This paper discusses Prognosis Theory, arguing that legal science as a
social science today cannot escape the normative issues of justice and ethics in
the practice of justice. These problems cannot simply be rejected as unscientific.
The paper begins with an overview of the Prognosis Theory of law, before
moving to a discussion of Alf Ross’s Prognosis theory as formulated in On Law
and justice. It then presents some of the objections to Prognosis Theory. The
paper concludes that the description of the applicable law is not sufficient, but

that it must be supplemented by normative considerations on the applicability of
the legal sources and basis for the legal method.

Keywords: Legal Realism, Prognosis Theory, Natural Law, Applicable Law, Alf
Ross.
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Jeremy Bentham, The Principles of Morals and Legislation (New York: Prometheus Books, 1988 [1788]).

i Q)
John Austin, The Providence of Jurisprudence Determined (London: Wiedenfeld & Nicholson Publishers, 1955 [1832]).

(3) Hans Kelsen, Die Reine Rechtslehre (Wien: Ostereichische Staatsdruckerei, 1960 [1934]) (Eng.: Pure Theory of
Law, Berkeley: University of California Press, 1970), p. 352.

(4) AlfRoss, Om ret og retfeerdighed: En indforelse i den analytiske retsfilosofi (Kebenhavn: Nyt Juridisk Forlag, 1953),
pp. 355-386.

(5) Ibid., p. 44.
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(6) Jacob Dahl Rendtorff, "Philosophy of Management: Concepts of Management from the Perspectives of Systems
Theory, Phenomenological Hermeneutics, Corporate Religion and Existentialism," in: Peter Koslwoski (ed.), Elements
of A Philosophy of Management and Organization (Heidelberg: Springer, 2010), pp. 19-47; Jacob Dahl Rendtorff, "The
History of the Philosophy of Management and Corporations," in: Christoph Luetge (ed.), Handbook of the Philosophical
Foundations of Business Ethics (New York/ London: Springer Science & Business Media, 2013), pp. 1387-1408; Jacob
Dahl Rendtorff, "Basic Concepts of Philosophy of Management and Corporations," in: Luetge (ed.), pp. 1361-1386;
Jacob Dahl Rendtorff, "Philosophical Theories of Management and Corporations," in: Luetge (ed.), pp. 1409-1432;
Jacob Dahl Rendtorff, "Recent Debates in Philosophy of Management," in: Luetge (ed.), pp. 1433-1457.

(7) Michael Freeman, Lloyd s Introduction to Jurisprudence, 7" ed. (London: Sweet & Maxwell, 2001), p. 7.
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(8) Ibid.

(9) Sverre Blandhol, Juridisk ideologi: Alf Ross’ Kritikk af naturretten (Kebenhavn: Jurist- og ekonomforbundets
forlag, 1999), p. 36.

(10) Freeman, p. 8.

(11) Ibid.

(12) Ibid.; Jacob Dahl Rendtorff, "Institutionalization of Corporate Ethics and Social Responsibility Programs in Firms,"

in: Karin Buhmann, Lynn Roseberry& Mette Morsing (eds.), Corporate Social and Human Rights Responsibilities:
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(59) Preben Stuer Lauridsen, Studier i retspolitisk argumentation (Kebenhavn: Juristforbundets forlag, 1974); Gram
Jensen, Almindelig Retsleere. En introduktion, 3™ ed. (Kebenhavn: Jurist— og @konomforbundets forlag, 1992); Peter
Heilund, Den forbudte retsfolelse: Om lov og moral (Kebenhavn: Munksgaard, 1992); Peter Hoilund, Retsanvendelsens
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vol. 82, no. 2 (2000), pp. 76-81; Jens Ravnkilde, "Hvad er levende og hvad er dedt i Alf Ross’ prognoseteori? Status ved

50-aret for Om ret og retferdighed," Juristen, vol. 85, no. 1 (2003), pp. 355-386; Nis Nicolaisen, "Dommerfilosofi,"
Semikolon, Tidsskrift for studier af idehistorie, semiotik og filosofi, vol. 4, no. 9 (2004), p. 67.
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(61) Ibid.

(62) Ibid., p. 90.
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(82) Zahle, p. 111.

sy (83)
Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1977); Ronald Dworkin, Law's Empire (Cambridge,
MA: Belknap Press, 1986).

(84) Heilund, Retsanvendelsens etik, p. 143.

(85) Jacob Dahl Rendtorff, "Legislation, Bioethics, Judgement," Rechtstheorie, vol. 19 (1997), pp. 211-222; Jacob Dahl
Rendtorff, "The Second International Conference about Bioethics and Biolaw: European Principles in Bioethics and
Biolaw," Medicine, Health Care and Philosophy, vol. 1-4 (1998), pp. 271-274; Jacob Dahl Rendtorff, "Basic Ethical
Principles in European Bioethics and Biolaw: Autonomy, Dignity, Integrity and Vulnerability: Towards a Foundation of
Bioethics and Biolaw," Medicine, Health Care and Philosophy, vol. 5 (2002), pp. 235-244; Jacob Dahl Rendtorff,
"Bioethics in Denmark," in: John F. Peppin & Mark J. Cherry (eds.), The Annals of Bioethics: Regional Perspectives in
Bioethic (The Netherlands: Swets & Zeitlinger Publishers, Lisse, 2003), pp. 209—224; Jacob Dahl Rendtorff, "The
Limitations and Accomplishments of Autonomy as A Basic Principle in Bioethics and Biolaw," in: David N. Weisstub &
Guillermo Diaz Pintos Pintos (eds.), Autonomy and Human Rights in Health Care: An International Perspective (The
Netherlands: Springer Publishers, 2008), pp. 75-87; Jacob Dahl Rendtorff, "European Perspectives," in: Henk A. M. J.
Ten Have & Have Bert Gordijn (eds.), Handbook of Global Bioethics (New York/ London: Springer Science; Business
Media B.V, 2014); K. Jergensen & Jacob Dahl Rendtorff, "Patient Participation in Mental Health Care — Perspectives of
Healthcare Professionals: An Integrative Review," Scandinavian Journal of Caring Sciences, vol. 32, no. 2 (2018),
pp. 490-501; Kim Jorgensen, Jacob Dahl Rendtorff & Mari Holen, "How Patient Participation is Constructed in Mental
Healthcare: A Grounded Theory Study," Scandinavian Journal of Caring Sciences, vol. 32, no. 4 (2018), pp. 1359-1370;
Jacob Dahl Rendtorff & Peter Kemp, "Four Ethical Principles in European Bioethics and Biolaw: Autonomy, Dignity,
Integrity and Vulnerability," in: E. Valdés & J. A. Lecaros (eds.), Biolaw and Policy in the Twenty—First Century:
Building Answers for New Questions, vol. 78 (Cham, Switzerland: Springer Verlag, 2019), pp. 33—40.
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Abstract: This paper develops comparisons between Western and Islamic
constitutionalism. In Western tradition, the term constitutionalism points to the
limitation of government through law. Different models of constitutionalism,
in particular the American and French, can be understood in light of the two
interpretive categories of constitutional democracy and legislative democracy,
respectively. Developments in contemporary constitutionalism appear very

complex, as today’s constitutions are the reflection of the cultural, religious, social
and political pluralism of contemporary societies. Therefore, interpretation, the
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complexity of which derives from the fact that pluralistic constitutions merge
legal issues and moral issues together, becomes central. With regard to Islamic
constitutionalism, some Islamic thinkers consider secularism to be one type of
philosophy while Islam another type, which has its own vision of human life,
rights and duties. From this perspective it follows that it is reasonable to believe
that constitutionalism can be achieved differently in different societies depending
on the conceptions of rights and duties that are accepted and shared.

Keywords: Western Constitutionalism, Constitutional Democracy, Legislative
Democracy, Islamic Constitutionalism, Secularism.

@iyanll dujgiwallg Aosadll éuygiwall:Vgi

¢de Sl Jdl e &5 556 553 355 J| Constitutionalism & szl C.Ua.,a_a o
o Bl T sl el BLasiul 0L s .0 S e suZiadl de sSoudl 5,55 e s 4]
Aol &y gy dagddl & gra ) s o) Sle Aol ) Ll 58 Leas s 35310

ide W1 J gl 8ai (1968-1871) ¢y 5ISLe ;,\ﬁ;,wc;gc@», L &y gl S 3
ol Saod) Lol Bl W10 ne el 081 ST 3 ol pae ) Wl
Bl LS 28,1 5,800 o 3 el 0 LS oy pt) Bendl aU (U (g5 s2un
IS V1 s gandll s 3 sdgrl () Bdulemdl oal uoT g (1809-1737) o wloss
o gl adaodl p3ll (5 g e da Sl e sSoul) Gl o o5 gl 0" S0
pste OB L L) (guny LSy "5 Sl s I Catdl ab L clgmo S b SN s
o M) el g Constituent Power SO CS{ - X DO paete B (G SO (b ey sl

o Sl Jadl i A gbiadl s 5 830l

o fSoudl Jdl e 85 5 faall 3 sl o 305 A el 1 2y sl s s ol L ey
SESACO{ REPRN PR KPR CCNUE R R PO I DR NWESIN | S| ZE 0N g

~1678) O3 ilu (g il aadlae By el Glay I ) ol la e 2
s O SLail usT say Viscount Bolingbroke J ¥ 25wt s w5 4Ss adly (1751
Al Sl odly ol sll o o ally B Lo 20 ¢ gl " 3815 Tories
pladl JKes s oladl 3l Joass &b Slual o dgor sally ¢ Janll B0 t53le 0 Bhoinol
il O U Al 5 gredd] O iSTa s " olhatios (S OF razzeedl i) g1 cplad!
s LSl Jasl e s 58l s 55 el s e 5 «Common Law 5Ladll 3l ! 0 58
(1) Charles Howard Mcllwain, Constitutionalism: Ancient and Modern (Ithaca, NY: Great Seal Books, 1958 [1940]).

(2) Thomas Paine, Rights of Man, Common Sense, and Other Political Writings (New York: The Liberal Arts Press,
1953), p. 87.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

Aol Al J| Ly g5 g iy Ao 3" S0 S gy 8 i OF LY
gl o U poSons OT L3l ,eY oy Lo s A 3ol a5 g2l

~1729) 8 i g3 55 (5 gl A L o Bl cands imodl 1 ) g5l (0 Sin 01835
Al b edsul ) i yall 3 U3 (55 85 (Whigs 5 gl i J] e OIS U1 (1797
Cos 13" 1 JB L «(1799-1789) Révolution frangaise {2l &, sl s e -olidl & 31
dda Lo gy ] s Al odn il A ddoedl A5 b dragodl Akl (B grs 55 G pm3 O 4 5
S [ ] Al sl g8 by cloDaens s iy )1 Lilsie b Legie e OF s LT
W o] pils L[] dapddl) ) gl ol e e ol 5 |5 e Walii ) -S|

{01215 ple 5,500 Magna Carta B,\S Léls 3455 S oaall Glial 5a

s ld) 355 o oo 5 B3 = Dbl DLy I S g sISTe 6 gy ) ool
G b Janted IS I Uil gty ) grs” LodST S 1 (et (300 = (il |
Ll Gl Ll sy adl] Sl sl opo 5okotnedl Bl gosladl LI 5L Paam 20l

.(S)Hn.

Wit g2 el el sl Aol 33 3 31 ] S euiod ) puail] U 5 ) smandI OB 3 0y 5
Tl Gonor el £ Liadly ) grenld] O b Ragl) 2y gl Ul s s sranitll ke g2 (U1 LY

] oy I S W A e 15 Wi s (pine ondd L ey OF SCay I

5500 &SVl 5, 58l & o e el DB JUVKY: R IR RIS PEWEL] ol LY S
Yl G ol e ot A1 &y gl BSlad Il e 55 e el 001 S5 2 41
s GLWJ\ 0,4l s* Glorious Revolution 8deadl 8 42l g Al L]

B> (o pedl) el 50 B e wll QAN ASS) B oo sdll plall ] B Sy s
pslSle eslazal sead say (04 Jurisdictio sLadly (s 5S<J1) Gubernaculum i)
~1216) Henry de Bracton 0 ¢S 95 5 e SIWN 0N 3 g ISSN) o sl azdl
(3L Lo sy N 8S 5l & i) Bl ) o5 (e Sol) ) B> 23156 (1268
S e 350 3 G pan 0L (ealed Il I ey 015 (0 5W) cliadl O o 3
Jrozs OIS (5 s2unld) gl 1all O 05y s E5LARN Gl o) 0 36 5T 2 2dl 0 S a1 5Y)

(3) Henry Saint John, Ist Viscount Bolingbroke, Letter X (1735), in: "Dissertation upon Parties, to the Right Honorable
Sir Robert Walpole," in: The Works of the Late Right Honorable Henry St. John, Lord Viscount Bolingbroke, vol. 2
(London: The Year MDCCLIYV, 1754), p. 130.

(4) Edmund Burke, Reflections on the Revolution in France (New Haven, CT: Yale University Press, 2003 [1790]),
p. 27.

(5) Mcllwain, p. 3.
(6) Ibid., p. 84.



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

B el 0505 | SIS e g3l Babes e 35 53 ) ar bl 050 151 e g1 B
.BJTEMU;,&OQVJ@»L”STM\)QW\

b oy ol I llabs a3 5 sled 1 Bolndl o] 1 5ma]) 168955 32 ¢l nall g
S S5 ST B dondl &) gl s iSTa s Sl sl Lagis 5 OLed 15 LI
"Ll plels O gl plal” g s lLad) O Laslin 3,55 ool 2 ¢ fSLe Lan i LaS el o
W p s 31 s I SV OF x5 0 5l o gy 5 a8 OIS iyl ail s B
e ot 3 bl 8 ) ol S eSbeedl aylos U1 g Sl Gl " s o )
ele Act of Settlement & gl O 5 suazs 3158,k 0dis e 135 7Ol I b ol Ol
fyloe o 8,080l OLed 1 ey el oy dsliadl Al I3l J) w3101 U5 il 1701
e s 8NN S (2,4l ol pany Lo M Sl e o] sl 2

el &) pedl) Olwlul 0Ll (RSN (o smmd) Gl e e 8085 1Sa
SO PPN [ PH=-E [F-AVICN I SIS P SN P S 13V [ P e 1 11
e el O Blg BY] ams JoST e duasdl sl e s oI5 O s Sl
A i Bl e s LSl Jil o 358l oy U cntdl b s ) gl sl Lo
ALY s e 065 0 Com

du)Qiwa @aloi LG

S sl R Sl e ey e mlldl O LASS] (3 s gl ) el A1 A sz
Lo 5S> 5 ¢l 521 Ao i inas ¢Limited Government 55 gdeod| col-Slall cols 4o 4l
g 01 55,8015 28 N1 ) ) o S o) 0,301 215 il 0 i eI T ot
553 «Constituted Powers i 3ol olaludl ulul Lgaws 5 G ] Aokl & 55 10 o33l aib
o W5 e gradl) L e B cppiliies S gal ) ol &m0

AL @6 e e Bl Jorl e bl e a5 O AS V1 &) gl 0 0,301 OIS
oy ld) @311 Joen Jom doidor mazas 5B OF 2 1 &y grndll o 2 31 OIS (L 3 3 U
Ll oSy cdelaz| TN s 2l & g2l cedi . Ancien Régime el plald
o) o BLusl ol 1 10 gyl o glasll oy 3 (5350 ooy pladain I oo domy 200
11789 ple paliall w2l (bl sally OLLGNT G s O] (oAbl Boladl b 2o o sl

.La Loi est I’expression de la volonté générale "@slal a31,N1 o sl o & SlAI"
(7) Ibid., p. 124.

(8) Ibid., p. 126.
(9) Ibid., p. 146.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

. . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

e gazead doo sl Alaldl i OF Jadlly (S Sl azoeadl I (S aY1 2 2l S
o) 58 rla s DS (3 a3l SN e domy o ) Bl 5 0 830wadl 5 ) 0
ball L1 sl S s I ey Sddl memedl OIS L10(1776) 4zl
Aol Jid 43y b Legl Je (1791 ele 3,301 Bill of Rights &yl &3y s <1787 ple
PGS PPI YT | DS P CSIULIN | PR-WUNIN [ I8 (SOOI P o |
O Pl ars g grwddl 5,55 :éT" «Constitutional Sovereignty &, siwd! s5budl Toe i3 Lall

(S 2l sl 35LJ1) Supreme Law of the Land 53U eI

O e b W gl e s granll b satdl e ey MY s O iy 108K 5
e il ol s ad] e OIS cContract dae &1 e &5 V1 & 2l 3y el J) Loy
LN sl a1l u.A i gazes [y LgT ¢Statutory Enactment L?.M:LJY\ fUéj:JJ S3B m |
oLy als BBY oloznl die o (5o sdouzodl SV I 3 (sl il b OIS
s (6 gen ) Wil OIS Lgeor yoy A5 el Gl o 38 22l 31 pgliall o o gazes
A = ol S AV = s 2318 Falw 3 5 O el 3 3 Ul L L) 2l i las o Somy
Sl danl s lT 3 BLS s ) sladl sl (s sl bl culs I

L) QQ\ 4 a5 sl w.u\ SBYI sy sl S o) «(1799-1789)

LYl Gsim 0N b Jtazall 658l sall dng 2l Tkl ) il ol 11 3
e Gl OF gmy omy 2231 Aalel] (35 01 550l 1n OIS ol plUadl Lo STT 1 dn Lol
Oledll 1a 015 90 Sl e o o Sl plad] Bl 3 OIS LSl oo (il

.Majority Rule &Y/ oS e LB oS SV B

Yadall iulong duinlpdosallg dyygiwall GG
I oot e she sps B B D medlly A5 G el o LSy
gl S8k i) pld) Bb Al B 0Vin 2 B Al &) )] D] aes ]

RECVIIEART - A RUQPE PIRIES JRPRCHCE JERV ST s HETE-PYCE Wt Y EIC JPP 2 JRCNCRN (1)
2 Ll poSs Ly ¢l (S e BN Aeadll e oLl 1 3 seddl SIS (6l clpless LSl Jl
Paine, p. 6 ¢y "Y1y &l T lgnles de Sl
(11) Maurizio Fioravanti, Appunti di storia delle costituzioni moderne (Turin: Giappichelli, 1991), p. 74.
(12) Mario Dogliani, /ntroduzione al diritto costituzionale (Bologna: Il Mulino, 1994), p. 200.
e 0 ela VI Wil s G Se 3y 3 s (1778-1712) ey Sl Obr Vol oda cosl 2 (13)
by .L“;}.LQJ\ @b'“’ﬂ & "0 S ooy B sl
Jean—Jacques Rousseau, The Social Contract, Christopher Betts (trans.) (Oxford: Oxford University Press, 1994 [1762]),
p. 73.
by odall s o (14)
Giorgio Bongiovanni & Gustavo Gozzi, "Democrazia," in: Augusto Barbera & Gianfrancesco Zanetti (eds.), Le basi
filosofiche del costituzionalismo: Lineamenti di filosofia del diritto costituzionale (Rome/ Bari: Laterza, 1997), p. 215.



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

G ol 5l ) Slandl Ll 5w dgms pllaill a s coblondl! e el JI w2l e
355 U ool s g e ) 5L ol el s S5 5 Ll 2oSomadl s p o35
1788 ple 5 (1804-1757) & sakala ,aeeSIl SLodSIL 850 sl e 2o L5Liadl ) o) 2l
aSomadl s Jndady W15 Tl e 108 ol g et s 19I5l dlires 0 78 sl b
WS> ol gd>] b Uy 1803 ele # (1835-1755) John Marshall JLaLe O > LI
K0 c:...pf" ol A3 de g (OMarbury v. Madison O gessle db (55 55k 8,00l 42l o

Ui Gl 45024 dx Lol
Tladll s pedl e o fBuld G3USG] (6l omzan) domy 2 Bl 24T O L 3 U
B e o s b (g G pde Laslae A s )W Bkl 0aS 5 SaY1 dag ol sl

ol ) siles] 4 31 I @J.LJ\ 25 Jury constitutionnaire & g Og.L.d\
.1795 pr 3,0 Jsl (1836-1748) Emmanuel-Joseph Sieyés

o ) e SNl e g B I3y iy gl S sad ol sy Slas o3 )
il i b ) WA ands SNV iy s w2l Al greddl g 801 BT
Sl 23yl w5 e 3 J gl 2o B gholl (pdlite (] e L Gl Ol b
(225 (1704-1632) John Locke A4 oﬁ@ymg\xgwy@wm il el
o iy o ¢ 2 s e G gl 3y o i 25 5001 O €50 el 3 5 G 5o

0PI B daeall IV e QLY B gl Bl 8 polonadl LD el 3 st

o B LSl lsdl dlex b gmaddl B O Liley (Ll ol s g s
i o)l Ll &y sl G OF Lo s cidaledl G s3] 3 i 5 bl 2kl Sl
gl il gy as

5wl &3 &l Limited Constitution 'sdses  siws' 5Las V'éj" 1366 sl i ol s e O stlela LunST 2o (15)
Bills of dislas lel > S ‘.__.ﬁ.:J\ Ol g yeS ple Jie g il ol e 5y ey B3does 558 e Joie ‘é.Ul
Guyleadl & Lle Blasl Sy Y C}"H Ida oye 1543 Of 5515 .Ex post facto laws s e Osl58 L3 pde s cattainder
o ABL el Ble a3 A IV e OF e asTIL 2 sl g «Courts of justice Juall pSlowe JY 0 Y]
il depde suate Lune Shlasl 5T By e o sl ax sl IS OB sl s 05
Alexander Hamilton, "A View of the Constitution of the Judicial Department in Relation to the Tenure of Good Behavior,
May 28, 1788," Federalist, no. 78, in: Alexander Hamilton, James Madison & John Jay (eds.), The Federalist Papers
(New York: Open Road Integrated Media, 2022), p. 346.

ple b Boutedl LY U Lall LeSondl L i ¢ (S pe¥I 01 3 5o £ o O gdle A () 50l0 &3 (16)
A &) s amd) k) Ll ZaSomall Jany U1 Z3Ladll sl ol T o)1 LY el 2l 0n LS 1803
s Sl olel 2N
iy Sl bl bl ads o e OF 4S5l " 13kl i 3 L] SLaadl &l o e AW Jodl (17)
Oy Jgiten ol sSoull prar 5 O U300l 0 B 5 o5 ¢ SV sl L1 0556 K25 ko s Lgis 5o
el e ol m 55 056

"Marbury v. Madison," 5 U.S. (1 Cranch) 137, 177 (1803), acsessed on 15/7/2024, at: https://acr.ps/1L9zP9l



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

tontld Ll Bl 5 i gy 2l ogh Gy )5 e el O AN e e
O Foges gy 1Sy ditne Ll g 314015 Gyl elad o 5 gl ogh aloee o]
oz 4o O SN I ldL ell3 s (Legal Statism 45 ¢l £3Y 0L Historicism &5l ;L
sl ol ol @f::g;a;;j;ua;,pk;rs‘m\g,g@wu,}ug\ﬁw\

.Law of the State 4J )1 0 56 < Lgi

ele 3Ll G il By B Lol ) sl Lgrhe S samenedl SWY ) 5 3yl OF o i
o Ll o s W Ly sl 3 3 sl O ¢y gtws D 8,88 U1 e 15 1791
.Statutory Law o 21 O 55l

RJ),U\ L..ST eRechtsstaat "u)_»LEJ\ :\jj.’" ] (0 @m‘; ij)ji CJJ..@.& cfi..& C..«:L:.H djﬁ\ )\.,\.4 dl.&j
Gransl 55 50 Upall e C3lSS .0 51 (S Lasls ULS Wb g2 81501 00 51 o5 3

Lol sllate e 32l 5,56 AT (Natural Rights dacdall G il 5,56 Ccoadadl s a3,
LY G e OB OF Condedl s 0S5 - rb I OS5 (g el gl Ellzes
s By sl S OF OpWl (Say @5 e cAa¥) ilel 851y) (6T «General Will Zelal
55 bow (0l ftedlly (e3bedl o IS (] Eramzes omy 2| Balodl oz (sl goll
)5 O Sl e gt Al us Sl .MM&TC‘\»)SJ;EA@@ZJaLﬂ;L@!

Waa =il pilwa il adl JuSimoq dunlp@olall pnac :Lsyl)
gl 3505 = O SN Uss 23505 Jomandl e p2all O Jilols e nld] O S50 3
A5 o A o) e o ] oS O e Uzl ) dt) 115 g oLl = 21
A o Ly cibliadl jae o daill Al G Sl Al Bl (8 e 4Bl g
Slelez s Sladalls Y1 e de pazes 8 1and Gl o oY1 0 56 Ut dny i) Aaldl
Jlonz¥l A5 Ly Sy 815l gy 5 grwtd] 3le aST Bale] ol da pilials . dlaoll
Epde Ay i3 Sl Gl e Al Jazseadl el Jlaxza¥ 4 s cdlaldd (g i

AV gl Ly oty AV il 2L Juadlly

Salies 251,301 8 il Akl T o oY1 2l ol 31 e oY1 A

053 Dol 2o Glasdl sl eltd] S0 grandld LY gt (o edlensV1 1 0l
pla (Jodl Jormw o (Ll lasl Loz Sl ) Ll ol g V] Gy o] M3

.Otto von Bihr, Der Rechtsstaat (Kassel/ Géttingen: Wigand, 1864), p. 13 : Ly (18)

:__,&L;Jt @,Jl e @«W\ La r@qt o (19)

Santi Romano, Lo Stato moderno e la sua crisi (Milan: Giuffre, 1969 [1909]).



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

i) gl LeSowald 170> d55es dales Lgawo 5 Richterliches Priifungsrecht i5Laill dxx o]l
Bl e sl 35l susw VI 52 Jydl sy . Bundesverfassungsgericht 41,441
DL 2350l 3 3o sy il 1 )y smdd) Bbl Al L1 YT Jays cdon 2301

ALV L ol b wlas ) 83 pall asens 5 LiSley 5 (Paradigm Shift

iy )] LaSowadl el el L1 LWl O ol s WLJT 5 desldl &b jde il oo
Llas 2 4, gmws o Lgtlaxs (der Hiiter der Verfassung ")}:;.U\ iol>" 45, J| adl,udl
oo ;;MJ\ o gl o gindl Vg Gy grwddl Alal pllas ) shas s bl BN e
Sl o5eb Wl pldnil &3 ye 5 (Legitimacy & 215 Legality &5 5l e IS (5101 0 3Y|

Plegn o)l
A e O Les dilses 23 oy i pgte BLaIY &) el A0 Al 3 ks ) sl ]
s ¢(0 S (o Aas ) A1) O Al 39 3 Wl 23505 (6l 40 SN Ups | b
Legal &3 Ul Zas 1" &l e 4] oy ey (S el 5 platll 25 s s gl g
Dlaadl gg5le (o ol ada s, e SN HIC PPN il o3l Positivizing
35 18 W preny &l G0 B3 Wl Lo J205 A5 ol 3 il 505 3

O o sl B0 5y Lwlu¥) B ghonll 82 (b &) srdd) BbLAe ) ja g oS0
Sogldl bl aedl Sl ol o &;LJT GoFwd P $h5 o R Sy )
Do g LA mo B350 e st p Al s Al JISET U pa e Sl
bl Gays (g W gl 3 Lede o saiadl tgsll) Constituent Legality A
st 0 o] o ol o] e Tl 25 155555 pmg 20 12012555 S
s el e wn YVl b3l Sy & ey ddeYl cypan Ol IRE Eo
A assIU V] oyl o Sy o QLA ws dekas (e 0L gmedl OlIa 5lay Loie
Zweistufige Legalitit o sl I3 45 51 oda OF (A R s iy gl LaSoeddl

O ) o) "
D6 Lede po8 AN L e B doeede Wl ol Jo sl 250 OF o a8
Ll Y1 3 gl ool e you (U1 gl 1A OB ¢y sl 13 Ay s2ndl) Lol o

(20) Gerhard Leibholz, "Demokratiec und Rechtsstaat," in: Schriftenreihe der Landeszentrale fiir Heimatdienst in
Niedersachsen (Allemagne: Bad Gandersheim, 1957), p. 11.

(21) Ernst-Wolfgang Bockenforde, "Entstehung und Wandel des Rechtsstaatsbegriffs," in: Staat, Gesellschaft, Freiheit
(Frankfurt am Main: Suhrkamp, 1976), p. 81.

(22) Tbid., p. 79.

(23) Dieter Grimm, "Reformalisierung des Rechtsstaats als Demokratiepostulat?" Juristische Schulung, vol. 30, no. 10
(1980), p. 706.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

Ll bl el s 1o ¢ onall Vigys - iomy el Aol o 5 e alah o 5 grndll 3
Wk s dasgie ilos Lol Jad s 1 Mgy LeST (G sl Ol 3Ld) romes G g il
Blisdl b a53liay 2 OF Laladl llabedl e iy ) b1 5Ll L] ¢35 53Ls
i gares Bylasey 4o Koy & o 8l slows Ts o oz OF Saadl o5 et ) szl Lo

el NI G gl e

85 Lleadl oda e il I slaadl OY 6ll3 o 10an ST polaedl &y gl Luad OF oy
S o] (6) BBV ez o0 ploniil & s s oo edsidadlly s 2l e i
Wl sl ada oy Koy ¢ omall s Pkl gl g Blas oo o2 o (8IS
éT ¢«Constitutions of Pluralism &sdxdl 5lus 51 Pluralistic Constitutions &s.as ol
bl JUa V1 gadl 3 o5 cdlall o o Elond] lor Y 35 oS5 5l
o) N &y gl Vs &SI S5 1,15 ST 281 Sl o) Y e Ls 1947 ole

A LIl el ey b il g

plai S 15 85 ol S Wl e i sl e Dndadl 5 ol sleddl Jeziss
Akl LIl e 8 55mas ayslnay calle” 055 Of tgabadl oda oo 815 (6 g
I B el asaels glassan b LU e g sl iadl SIS Liseal) SILLY Ly 50

g 0315 Sl S tssliadl o lasladl Jo Ll e o Say

J2 s st a5 olaal ) gl dwlos g OF Sy W w101 U5 e it
Blamdl Comy A ol Doias aio g ] g g1 - () gl psldl Jlamcial” I 2n
Jostl b O sy 7 oLl G5 e JLaiVU Ll oy UK iy oo aha s - Lo
ol grall) O Lot clglomy OF 2 mtall o 1 &poaadl Wl (o dindl 1 ety 5 s
iy gand Gl = 06 (gl Ao Ol 0y gy img Vs VY oliall o &3 Sl o linll b peos
TN Jole g3 S o doms o ) o L] = grantll 83,1 1 &5 5l gsloadd il s
9 5 peor s Sllnedl i e 0530 G315 (5 e i ol g2 LaS el Wl s me
B O 05Ul BN Ble - DLV 05 2ads al - ST oy, Jsbn
ozl O (g pa5 Ll N &5 S Wl 3 S Ll gl pmy st (g 6 polnedl 2 g2l

(24) Fioravanti, pp. 142-147.

(25) Gustavo Zagrebelsky, "Storia e costituzione," in: Gustavo Zagrebelsky, Pier Paolo Portinaro & Jorg Luther (eds.),
1l futuro della costituzione (Turin: Einaudi, 1996), p. 77.

(26) Tbid., p. 78
(27) Thid., p. 81.
.Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1977), p. 185 : L, (28)



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

T “%wv\)ufw\wwsyjo)j@bw&@”w&;uduw@yu(aum
Juudjg.'u.“_s-u‘#LL“w‘jc«yW\‘s.}w‘g_,UuL;LOLS)yMJJ\fLu‘JW\O‘g;UJ
L}Js‘_gbwb.dfw\wrﬂqj\L;)L.«J\m)\y%sﬁo)jbw)w&cdybLUWJﬁde|
G5 e catizad s Al Gl Lla b sl daladl 01 ST Ly (g2 1 s
o;\j:o\»vzJijL@LL@M}O&NQﬁ%w‘ugw‘sﬁw\%wmﬁjai
Llax g5 a5l L;’Lﬁ.@.“)‘;d.” 361 ddas s Lo il Aol Lge 0 LS el asly] oy
045 4l d}.uJ\

J9iw I LO5UAQ Lo Jii Luilola
S (Blizedl il e s pual O gl 0 gilh ) grantd] Joitws 3 0 4T 0pa0 50 oy Loe
D & ey bl Jas 650 S Sy Lolde o Jrdll e 5,080 iy &Y 4y 1my
e ploxr] 6 o O sl Aol 5oy Y

(0 5 oS W) O SN g5 mae 303 A0l ol Olans 4l 5 5 sl JI dg A
.Unitary Power &, s> 5 ilalos ) gl LgaSony I Laladl Aol cilS QCSJM.:J\ els B b

Sasl Pl J) 8 lade Lo Hsll oy (ol 031 3 Slbl il [ seb mes
G gl e om U5 0S5 Ol ZnlbNT ol LoV sy 2 odl 1Y) £l iy
157 ssLJl) 1919 ele Hlab Hgiws Boys LS ¢ grw]! & Lelor VI G sl LS (o) sl

N(ENUIRVY)

el s dlas Slolar Wlll1 3 LSy i dlel lelar @b cands <31 35
Al 3L po e BT gl - el plezal Jows — Al D)1 e (S5 ]
> g ST R VUCN P IXESN PR PRV SISO v} I8 2 N [ RV RCVAV g
oo da oy el dall e T ¥ 15 el Y1 Sloloandly ool ol Lo

S s V’"Q” Ol «Deontological Sphere of Duty ol oL S e sl o L;..SJ\ Sy S (29)
(..:Ajb tesladl Of ey 13850 gy sl i I lig «SJ . Axioliogical sphere of good ("*“d‘ Qs B Sl Jls

L tealadl B2 Lk Wbl ool Sy ol B Eae a5 05 sl o o8
Robert Alexy, Theorie der Grundrechte (Frankfurt am Main: Suhrkamp, 1986), pp. 125, 510;
10l &SN A ) j.u}
Robert Alexy, 4 Theory of Constitutional Rights, Julian Rivers (trans.) (Oxford: Oxford University Press, 2002).
: J ool b Sy S el Bale] oy codall s 3 (30)
Giorgio Bongiovanni, "R. Alexy e il costituzionalismo," in: Francesco Belvisi et al. (eds.), La filosofia del diritto

costituzionale e i problemi del liberalismo contemporaneo (Bologna: Clueb, 1998), p. 37.
(31) Ibid., p. 46.
(32) Dieter Grimm, I/ futuro della costituzione (Italy: Einaudi, 1997), p. 129.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) drollwll dyygiwallg duyll dijgiwall
Tabayyun w duollwll &y)jgiwallg duysll dyygiw

Sy OV gl ey o w2y 5 s eld o 1A ge B Sl el Sl
N ol ada plals O puldly olozr V1 Lt sl atiy £Suledl il 5 ) gl A8
2 Sl ) el J il (’T G gwlld Caltes ) gazs pannli] ‘co;?mj‘j FIPRTIP TV |

BICL pll bLas Y s Lgze s ) 2SI Clazal e 58

WYaodallg duhnlpdesallg Ayjygiwall :Lwalw
SUb Al &y 25 3 3 soeld kel gl o8 o ladl &) gl Lgsdgs N ol el 5
S Ll s 55 3 oo S e 5 Cudondl aall 3 G ol O] )1 Loy 5 doal
el e w1 B B i) Miae = b e 1 iade 5S35 5 sl S5 O g
QJEJ\L‘;LB}.E}LUL”;)):M:)}@.3cfi;cww\dﬁ)\gdng}giwj))@lcjﬁ&
O 1 05 ¢ oacdall O SN g 3 sl bl Of e3lie 148 sluw ¢ SN ol 3 . o 2
O35 Al Joud ankll O Sl Lia Judol W Al by . i)l e datas oande]l
gl dlowe o ad I S S LN a Jaal W B ) By s Sl A1
O Lo ¢ oy il b1 o G sl U g s Mo ST bl T e o) oy g0 ¢ bl eyl
855U dm 2 LIV 6 il el s i) g 2l LN 555 Bl ks

o kel e &Y 66 sl bl el & e Eeld £0al 1919 pla) Sl ) s2es Jey
Wl e Lole VI G pidl oeils 2ol (B Bl G5l il ) elez VT Gyl
Loler VI G il o (2 301 S5 o8 6 ol (8 il G pol) B3 Bjlod (505 00 b2
3 elex AT 3 b St sl 31 a3l o Jaladl b ezt )31 w3y o ol 5l
o oo (1945-1875) Hugo Sinzheimer ,oslsjaw 5o 5a &,\LZ;J\ %;4\.‘».0.” O )l 1da
e oty Il Alaml) 80dl G iml] Gls a1 gl O3l Gl a5 Loyl s s2s adls
e egho s NI JI s S «cUa..a.d\ y¢b )3 Communitarian _glelexl aino
cobadl T olam ¥l 05U smadl s US55 . olam) @3l5 3 pmmads pgho s o
$2,A1 OB Olos 320 T e gl U5 ¢ yioedd Il 5 ol ulis 3 Solidarity

Al s Al e S

Subversive Logic "VSLEJ\ & sl fUé.s 02238 I oo e O3l ISl (65 LS b gy
SUe| 3 53yl gl 3 gl ] 8ol B sl 25 D6 L5 sl dndle uST e (90f Rights

(33) Ibid., p. 159.

(34) Ginter Frankenberg, "Tocqueville’s Question: The Role of a Constitution in the Process of Integration," Ratio
Juris, vol. 13, no. 1 (2000), p. 1.

(35) Grimm, "I futuro della costituzione," p. 163.

(36) Michael Walzer, "Constitutional Rights and the Shape of Civil Society," in: Robert E. Calvert (ed.), The Constitution
of the People: Reflections on Citizens and Civil Society (Lawrence, KS: University Press of Kansas, 1991), p. 117.



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

Llite i o 25 o Al ) llas deasd Lanas G 5 plls e el 03 2100
AL S ol el B ol : el mozmadl 0 (6 AT lellad L s 1 G il )
P Lol Bled gio g Sl vgh oy Mgy I3 JI Loy A3L15 &3 00 LISV
) Go Jall ol 28 e wnald) 0,0 3 O S U35 O S8 Loy ¢35 (yos - ko poims

.%7State of Rights (5 s>l

ool i e Sl 505 b ol g B sl s o 6 polaedl Bl UL A ) i
& elandls s A1 ALl oo e dlas 3 e el pd OF (Say U1 b1 3
Fpododl 5)03l 3 Jroy Bl aesdl Tadl OF wlopla 855 (5 ¢ ol Viges &)1 3L
RECNEINTI PR R PREWUIR[E NP Y KN 5N DR AR M P2 R W PO

- L9 Gl i _flgbaﬁm ¥l ey Of co” ol S M OB de S
Lo 5l Olelazdl suss & Rl e e Cf"‘jb 8 polnadl Ladadl Lb) aasddl lreizal

LA sa0aie 5 Lddad lrasizes

Niag ol oo oty ol 3 ool o JI5tl b 55 ¢l dpodary 3L Apsaadll O e
CHIEPTRR VRN | ermadl 3 B lelend) mased &slozad) BISIL S1zeNT g
(s A Bl SV o alidl ) o el ol colas] Sl LS Al a5 ni o]
Sl ael da s LB 155l ZAEY) oS T 55l OF Lo oy T B3L1 Bl s
fL&s 5 Legal Diversity %,,J)JLEJ\ Cf'ﬂ\ Jys Lde ann &l LT Ues P Lol Lsaadl
L3I L gy O3l 2V e ddliead) 3L sl s Slebonl] LU Lolaodl s 5556

Sl ) swddl SN ez Cultural Rights

Al 55y LS L Joladl oty Y ol AUSCte o L3001 By ATt (s oS3 5
o geall b USadl edn O] 2 Gstm e LS b 2B Lt o 0 Voo Ol g2
lab delor JI 5L (GUB G3L 18 (o psgiall s ptduiads .ol pggis I 55
gy sten) Ll g ll) b om0 3101 n Gl Y plasna¥ s S0 OGRS il

(37) Gustavo Zagrebelsky, // diritto mite (Turin: Einaudi, 1992), p. 84.

(38) Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy,
William Rehg (trans.) (Cambridge, MA: The MIT Press, 1996), p. 151;

il wsd b ! iy
Jirgen Habermas, Faktizitit und Geltung: Beitrdge zur Diskurstheorie des Rechts und des demokratischen Rechtsstaats
(Frankfurt am Main: Suhrkamp, 1992), p. 188.

(39) Joseph Raz, "Multiculturalism: A Liberal Perspective," Dissent, vol. 41, no. 1 (1994), pp. 67-79.

(40) Seyla Benhabib, The Rights of Others: Aliens, Residents and Citizens (Cambridge: Cambridge University Press,
2004), p. 202.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

Lagss azzmodl 3 Lmdla Lemdlams 055 Bdmie Slelar (o @311 3 Wl Caddl of @ls
gl A — 230l Dpsdanl] V) A2 OF pmy a5l il e Vo 3 gl
31l G Lo Ut 4o s ol p 5o o Jola Lankie Y] Ll SCay Y - Integration
L) UMY s gty O Y L] 3] 4G & ) 45 S el 3 Joae ga 1da O
el 1 55l e 05006 8555 0 e ponty U el s

iy gl Sl el ladgss OF 5o I oY gl e de gazes Sl OF Gow Loe iz
N ol 2 83 geaiadl Y el o O K 0,53 LSy . Lgd a1 L)) sdadl ¢ g b
3Ll A g sl Uy N1 S by choslod) 3ol S 26¥1 0 5 3
ool bl aale] ) Sllaodl Gl b N ol ods 25 OF Comp s ccntl g0 3l
g A )

S 2 &y ) Dl o g 5l L OF el dpsuadll (g s 5LS AT 5 e B>
S BB 5l 1S b Lt olisly B BE 5,855 (A IS3tesY|
Bl oy 25Uy Sl e 585 &) s L5 5 e p co g el Lalladl ods
Bla 55T SBE e Jool szdl B3Vl slaalls Y e JSes Bl s O By
D Bl gl " Olagal JSKET a1 5 gl i g Soloetal ] b o5 5]

el Of Laslie 318 SN 11 05 ¢ o LI ey Locd 5l 3 5 15 OF a 3o 0 p8m 5
ol T lebor 51313 83 Sl | s (B e e bl go B3k ) ains”
oo LSy I Llbl el sl ax 1 peb (65 of LiSay oldSay 42" GE L oo
S bl sdazall il B3] 5 . obLl s3uaze 5 ss bl dess Ll Lawas OF el
15Ul bl sl 5 gtndd] i 83161 Lo 8,508 8kl 5 el ot 005 cclmainadl Ly o
dad Do shas g (Lebenswelten &y lis 5L~ VJ‘)&} oloe olelex o Giuladl 1 Sas ) s
e 1) 5 Loy 8y sl Y L 3,03 O SCds 215 il s (5 5 - Wil
s ol 375 O Ll (6 s Glandl 5 "B 1y 3 5 )" Ly
S| RSPVETCNRUI BPIVPY U I PRCFIN- TSI PRV - PRS- AR gCIr S | PO N KPR DI
o oy oSy Baln Ll o Y1 3 La oS (g AN O sl 8,58 I [101] omy
L) 815l g s Led ol ale]y el s o Jo tndls il bl sodl e (gLl

(@D e ) s gm0 el el

(41) James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge: Cambridge University
Press, 1997), p. 30.

(42) Ibid., p. 183.

(43) Francesco Belvisi, Societa multiculturale, diritti, costituzione (Bologna: Clueb, 2000), p. 164.

(44) Zagrebelsky, 11 diritto mite (n. 36), p. 10.

(45) Gustavo Zagrebelsky, La virtu del dubbio: Intervista su etica e diritto (Rome/ Bari: Laterza, 2007), p. 126.



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

@)qiwall o6 drolwl 59) Lyl

S o 838 &) s (gl ehada] By sman o3 LIS Jphay Ly Jlowy clor i Bl 3
L ol il G aaliadl Jam OF J) 8)LaYL aldos Ty 2adla)) Jeddls oDl
B O S (S Bans il A5l 8,55 il o 2y o) BT 5 SIS 5 5l
Rule & 5A55VL "0 5l 55l 3,55 01 b cio b "0 sl 155" IS, Etat de droit i 4l
(S BB ST PS5z YN n o wdallys (90 5L (S 556 B e Lehlis of Law

Loas i)l e ) gl S b LelSal s 2y gl ime A3l OF Dy B3l
) ool Sl Baal e (g5l &y gl OF Wimy pa5 0 sgiedl M Ealle LY
DS d5e oy ciilag) Ll oDl ol S 5 2 granll el sy IS oY
hod Y Ly 15 € 2 il el 5 51 2 93050 & Ja8) (6 Y1 IS 2 e
03555 (Akaall Lgze 52y B3 o oo 5 50 B S120) S5zl S5 (opntd] o5 ol 5l VI il a3
kol g & sl daldl as (6T ¢plSodl ) & i) Slalodl a & asY) d o]l
isladl daldl 5,55 eyl 05 45 )1 oda O Jpdll Sy cid jimadl dnydedl AU oy i didl
Josb en skl sy eadly o 2l LAY @l gl =S o ol i)

Aas Ldls] &) sty Lo B & A1 &) )

g by olalldl fuabs Ab) ey &) sl g G55 LU A (o2l skl B
ALY g pall 2l A8 ) P Lacité Lol Blw b ol B aalidl eda
(BRI LS gras) BSladadl O gy O edY1 05 SGad) O W L paliad) adgd Gomodl
e e ol SISl fuas Lia W (g Al SCiadl O «49(2016-1932 ol ANy 5
o5 o3 0L B ys 058G O Ladhs] i Ky S (6l ¢ gl s & sl ol s DU
T ) & gl ks s Bl el e Gl sme ok @SN O 5 2 Jigdl s 5T S
Gos oSN ALl p3lns By sl OB 008 ey lodadl p5laed b1 el A b1 Ryl p ke
G3lsa b T 0T my Lo 3Ll SN 8 DY) 2y sl a5 1 & 5ol

oy o o &y gradll s Lol e ll) s

J.>-T e PRIe, W | EENTCIN | V-8 éT) 9_9 gy S sl e df}}\ sl a3
Fegh e WJidl o e congsl @) il sp Wik ke W

(46) Raja Bahlul, "Is Constitutionalism Compatible with Islam?" in: Pietro Costa & Danilo Zolo, The Rule of Law:
History, Theory and Criticism (Dordrecht: Springer, 2007), pp. 515-542.

U 558 & s Los clode ol e 55b 8t mLdl 0,301 Bl die S5 !SI 0T 31401 (47)
bl Dpsaald 3300 b2l g fadll Via OIS W8y sl Sl gy ¢ Janlly gl oy Joadl)
LY Bl b Leldl ol ol (sl asly s L el asly Jll o She e Jde by Jew (48)
) ) ) L1993 ¢ ol 5 1 llys e )



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

«(1942) il ey 281 2aYls Wl JI e 4S5 (1950-1883) Joseph Schumpeter
Osij\mqaj.M\F@M@@@@w@\;@wﬁmi@im
AV (Ko g il 8l slenedl 5 it 830l g Ll ¢ o5 531 (6 LeS ol sl g
okt Y YT OB (05 oy dsladally &5 0 Bl (6l o onliadl oda (e T (g 5hat Y
ledall oo Ebl Fegl 2 O sedla] 05 She 28 cbn pas - egdll g b1 el (23,
OF 0 Loy s L3Lodall O 05 o] 5l 2B L alediad] O shog s A1 el 05y 320
bl g 46 8 5 QLY slod ol 3, 05 (6 5T Ll oMLY

L5y 025 oy iliies Solrazzes 3 ddlibes YIKET S5 O 1 Kas D) el OF o3 ez
s O it o ol oy UKl 35 0] Lo ool s G yonld 35 220l 8
ibl el 2auds OY ¢ &) )y smeddl e Ol Ll Cilises D! & yred] OF L
TRV [ KV PRI PR A S WO I SR C S POV PP P Sl [ SO g S
ALl o3 555 oo g ) gy gl B3 O S Y

SuoMw| dujgiwa Lol

Blo s " 10k g el (b A 50) BNy Lol o gl Sl (051 OUL J s
daed M 555 Ladass s Bl Alaldl 865 o e LG Bl &) gl o sl
L Pl L a1l 315 L (1861 ple bl o gl sl dies 63,5l Lyl
Vg Ol il oda s g B ALl Al S e de il slis] fol e
by Sy oy G o g ¥ Slrazzes B &yt gl OF ey CS™ 1m0
L ) gl e it £ 55 sly B DY 153l

) g el 163 Sl Sl o 30 s ¢l O Jo1Ts el 0301 21 3
A e a5 0 ey 1518 A Al ALl 3 iny 201 B 0 30
(1935-1865) L) oy domes cdliadl s e cbacl 30 2301 o gl Vs OIS oLl

LU(1971-1895) (55 sl B3 ds s

iyt b 2 polaad) el o B0 S 1922 ple b 523 85 o g 13500 L i3, OIS
Balo¥l i 5" Ol ¢ Jazoes sl sy (6T lial a3 Y1 0T ST 45 cd-Mos] dslazar) dnsls

(49) Nathan J. Brown, Constitutions in a Nonconstitutional World: Arab Basic Laws and the Prospects for Accountable
Government (Albany: State University of New York Press, 2002), p. 161.

(50) Ibid., p. 162.

(51) Ibid., p. 165.

53 sl ondy (Lol b B onds 0506 ) Ay 2l oS &dl] s oy Loy 4y OB 2051 Js

J!hﬁéc@ﬁj@yﬁ Btas Lol OISy ool Caalil 5o} iy 1231 (65 50l o Lot - ppmmamesall slodald Y (55
Ibid. :Jay inas B Gids (Say o e



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

ol 15 (3adsdl) wlae¥1 oY1 s OF L 1 &1 G ol 2l 01 O 8N a5 o5
a5 U 5

s slaels daally Joudl Jal Sl cladadl 0,2 & 3 Loy a5 ol (3 Joo V) bl oo
@Y b el Jodl JaT nay sl oda” 1566 o g5 Bbl oy (piemiadl Ol 2l
oty Sy gty 3N ab ity Y o fuadlly Wl e gd bty DY OTY)

9 25553 el A e Lo Bl Lo

ot gl (63 55t I 3T OIS L) )y sy )l i BN (g ppndl 5 pos U
i Al UL o ks sl o5 0050 3Lty oG jemn L (5 5l O Ll sl e
U Gan I b jals s s ol dnas e b ghasy BN 4l Ol yn LS 1926 ple
S o I b [l Lol SloolanVI] Lags o) 23 b el O 5606 cog])
Gl o Witne s Aalises drg) L lls domg 2l Ul 8 3 las dgmy OF il B 5o L)L)
ooy 8 s ) Ul el Lezsss O oy Ozl OB La g L4l ouau@aw At
el ey O 033 eloolas VI o oo ] s wadnd B oy U1 525 c(2d51) 3

" foadl b adoies B3y b b Lgre JS IVNEl 055 J gy 5l Lo

RS T R JCL | NP R E SRR /pE VP [JPYPEI BN WP S P e
oo o el 5508 e BB Byl Db o G35 O ey 23,801 gl Aok
Loy 6 US oDl iy 2] t53le 3orlal ¢ 9o g0 Bnlys i [ ] ZadYT gl s )
Lol e ¢ pradans 2 T nadane bl podl IS e (6 oD G 58 Ui R3] E51S|
0555 gl om Bouo L oy Bl Gomnes oty ) gl Ity S ol 3,53

601G,

g Ll 8 25 OF o2 OLSYI e 0 ol

(52) Henri Laoust, Le califat dans la doctrine de Rashid Rida (Paris: Maisonneuve, 1986), p. 89; Massimo Campanini,
Ideologia e politica nell’Islam (Bologna: 11 Mulino, 2008), p. 139.

G s bz calanll LY 51 B Loy oy oo - mall |8 3 B G o o)l Jo VL Sldl 1n b caad
bedl Wome 3 il A Eoball e o pazes abol B OUSUls (1922 bl dades 13,8 3)1) Lo Lolaza! el
(53) Laoust, p. 24.

(54) Thid., p. 100.

(55) Campanini, p. 142.

(56) ‘Abd Al Razzaq Ahmad Al-Sanhiirl, Le califat: Son évolution vers une société des nations orientale (Paris:
Geuthner, 1926), p. 571.

Goladl Zgl e 5,801 31989 ple IV &yl dalall copdo s nedl & 3 B G o5 &yl Balally Lin cnna
11995-1994 ple 315 5Y1 5,155 mldl D1 0320 AN dowadl cpo W15 (1993 ple Lpms LI e £315 s
#Tw@@u,ﬁjﬁwlw%)}w@u;wp U Ll e SLl Mgy fazedl 0 geniedl J&5 3 Sdazels

(por i) (2008 (a3 saoell ol ol piin 15,) (S5 ged] B3I s B3l 5 Ll dharme G35 5ol (B3 0
(57) Al-Sanhiir, pp. 584-586.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

LN i g e ke Loy Aoy Dl b LS 3, Sl ol e s OF LiKlay L
Aoy Loy I LIGYT 38 O gty 0LsDU ol 2aladls gl diade” e o 25
A LB e el B o O ey 55yl Lo

855 yatadl (630 o s &) sl 3 el a3 dod A &) sl Lo o) 52l
S Y ) ey = OLSY) 3 asladl g 3o A1 (6301 s (gl - LY I
L Y (5 gl pUatl bl g 201 ey Loa ot 5 el 35l V)

OS5 e oo 85 DL G W sy 1B el 23" 4T 0 sodN1 0505 52l (6 05
S ols S35 ol I dael oSoIB ] 6 5 A o cimg 2l pslas (o Lo e e 031
O ool 0 s sranlll oy OF g ST [0 ] G55Y iy 0,035 a0 ¥ sls (650 Sl

Oy il sl Ol i) g3 B e I an Rl B

A= Il Osady c%;cy\.wy\ VJLJ\ Lfe 3.:.151 g O gliay 1515 O g QCUJ:S-T 09 ,Sae L.;J Sag
G5 s Ly o5 A1 AR ey clgmds DT p3lae e Bllate o] dny 2l O] Il
ol o o5 OF oDl ool plas Y Y 3 o (335 (0" Ei ) gty sslaal

sl B eSS S 0B (05 s M ng 2l usBasle] e Y ST a1

Gogdd o 2 0551 pellanme gl cdtytondl EadY) &) gl s ol Va5 3
sl 01 (s 0Ll Gloesl a5 5Ll Zooload! 5T Zoladl dodaaally Glas Jilws 3 S0
oda ol CalllBolr o ol B3l 35 Say S LI ASRl L2 g8 g
o2 3 Condil Loy AU SIS’ s Loy 5 ¢y oo Wlns Bt 3Ly e L)
sladlly dlaadl w1y LY e dhadas 2011 ple &l 3 ol ol ponns s
G gl 23l e Al o 5 ol el LS oAl (W1 bl sl e

2014 pla) e 531 szl 5 23 (605 LS ¢ oD il e o3l 055 e iy Al

g3 033 pn Al ey 3 g 5 Sy Db 4ol el Aty Uy B3l &y il e a5 5
b el USis b, AN J) OV Jame W o) . ddalu) Blos e 1555 mis

(58) Campanini, p. 148.

(59) Brown, pp. 170-171.

5y 3anedl) Hliza¥ly 650l A (sl G5 Al lando T 171 dmis B i e D5l Sy ol s b
D) Al (3 ool Ul g | pall o daead & ASOYL 5V 6(1992 6l 1l

Mohamed S. El-Awa, On the Political System of the Islamic State (Indianapolis: American Trust Publications, 1980).

(60) Abdullahi Ahmed An—Na‘Im, "Constitutionalism and Islamization in the Sudan," Africa Today, vol. 36, no. 3-4
(1989), p. 175.

(61) Brown, p. 175; Abdullahi Ahmed An—Na‘Im, Toward an Islamic Reformation: Civil Liberties, Human Rights, and
International Law (Syracuse, NY: Syracuse University Press, 1996).



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

dialys osalig roMuw )l :Lewl

AL S Bl O B e (6 A1 sladdl O il Bl e O 05l 6
Sl a2 e ol 5301 s LTy O e b B ol Aaldd 23l 3|
ol B sles Lol iy anedl 1 Sedl b oy amla) 3 sondl Ol 5301
il s 45Ladlly iy il olall) Sas Sl Of BV i g Y s 1P g

el ) Juas Sla ol S0

LN S sl o slaghins S Y 0l pedn T Al bl sl el
0y 9 = \JJ&) uj’zj\ L;é Séﬁ}oj‘ d&fﬁ\ oy L;ALAJ Stla\ﬁ,“.i,\)\ o0 JL{JT WTJ C:w."'
o) W ] gl o g ) 25y s 5,5l

Jelozy oS 51 SAbl gl o 331520 DL o 2650 g2l gl (6 54 8,0 STt 0dn 5
Cus 0555 O oSedl o o = a1 adl el ado¥) Slal asl - pile o Jole
A e (g gy oI s g ol 5Ll OY 5 e g 1 s 9L Gl s 5
353) el (o Jam Los (hulidls 0 515 plll e 3 g g0 4l gl U1 G5 JLasY
Abl Aag I Ul 3l gladl o8 o i 05 el 0LV Of Lasliae 318,51 J g3 (5 madl 1
0555 0l o o ¥ ibol el OF sl o aST 55 COLSYI o 315l 3,55 20 5 OF LgKay Db
W WY ] oS ol Ab el oy S Y5 oMY o bl e 50
O yogls bl o oo LIl Contl O BB pile o Lo Ly Somddl o tdeleas OF o b Y
2335 O gl ¥ bl dpdolls i) el Vs bl e cnd ol il

(" a g wmslael g s bl g giheay

9 I LLS b alies ‘éT] Interiorizing "axlss" ooy e opll 28, V.@J:M [REQIEETR
cdal J1 &bl el OF w1l Lgmslon (3 Goulls OLsYI g s Jalaedl Gl [ ot

Brown, p. 161 : 5 49 el Ly (Ol QUL o e endl s (62)
(63) Yadh Ben Achour, Politique, religion et droit dans le monde arabe (Tunis: Céres Productions, 1992), p. 258.
fL’d (éré.o.” Dse )l e U0 5Ll (1971 er ‘__;Jslkdl sl e S ssldl sl e A1) HEAN oo (64)
SF o o1 ) g o ¢ oY1 sl e B3 B3Lalls (1959 plad sl sl e J5Y1 E5L15 (2014
sl Y By T e Aty oSN p B gy redl s o oloa VT JolSI s oyl oaae
by
Abdelfattah Amor, "Constitution et religion dans les Etats musulmans," in: Constitution et religion, Proceedings of the
10" Session of the Académie Internationale de Droit Constitutionnel, Tunis, 1994 (Toulouse: Presses de 1’Université des
Sciences Sociales de Toulouse, 1994), p. 45.
MG Gl o Jlmedl i 3 s ol 0155 el 5L G5l pmld) pazy ¥ B oda S (65)
bid., p. 36 : Ly
(66) Ben Achour, p. 261.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

JSa5 s g el s A1 o OF G ms Lot V] Lgmalaal Sy Y gl slanall 3
D ST Ol S e b o5r Y (1 o el B ) B o it Ly g
o2l A1 (1973-1881) O3S 5la Lgio s LS (Wil 2ands oo L) aap) 2auls OF oY1 a3

Lo O AN O Sl 2audls

SLaila
Wil bl ol Al 23l W5 &) ) dilises Slyeas Jo oA A Jazty
e s iy gdl] Lilee Ol peas Jo Lol DY Jartyy b dlls (Spe¥l O3 el
Jolas 5 o ¢aladall o 3Blsn i LN OF (s ¢ lag] bl o &bl 2 asnl
sladally e DY (6l tdilses Slands mo G352 e 3 2es Wi 2 Al el s
cé)}w\ju).lcﬁ)r@.’ajcgﬁﬂ\.l.:lﬁﬁ\@@@wvﬁ‘jj&uﬁ[)}ﬂi&u“ﬂjsc‘g
(Sl plladl e Lagdl g 3 gy LeS

53152 POl O 0548 305 ¢l Lol g ldl BT O gty O gadans 05 Sao Ll Sling
QM}.@@J!S&‘oiﬁbjwch%)j&xm&b)}@ﬂmwgcdﬂ\&p}&}

iy oy 4y ) gren St DY D80 ¢ gl Al s g el DU S Of e Bl
L) pa S Bblos cdols

References &aljpoll

dup=ll

55 Al LA Ms] dslarar! dowlbw do i Cmlos 1 sadindl ZaleY1 ol M) Ly daes (L,
1922 ¢l dndes

Sl daes 33 5 ol 43,0 ‘..ij : e L glas s BN 4 G313 e (55 5l
.1992 c;l.éjj\ J\b 13))».44'«».” ZJL&:.J}“‘, 6)}«33.” a2d &:9}3 cé)w\

11993 il 5 I bl ys 350 1 g AT gl 3 Loladl b ol L ¢ S )

(67) Ibid., p. 271.

Y Bt Ll B3lza¥ Ll O ey Al (bl o] apons U1 pmlendl pllal) o) snall 52 11a" (68)

e ol
Hans Kelsen, "Foundations of Democracy," Ethics: An International Journal of Social, Political, and Legal Philosophy,
vol. 66, no. 1 (October 1955), pp. 1-101.



-
lssue 50 - Volume 13 / 13 alaoll - 50 sasl *

Autumn 2024 1A Tabayyun w

c

Apial
Alexy, Robert. Theorie der Grundrechte. Frankfurt am Main: Suhrkamp, 1986.

. A Theory of Constitutional Rights. Julian Rivers (trans.). Oxford: Oxford
University Press, 2002.

Al-Sanhuri, ‘Abd Al Razzaq Ahmad. Le califat: Son évolution vers une société des
nations orientale. Paris: Geuthner, 1926.

An—Na‘Tm, Abdullahi Ahmed. "Constitutionalism and Islamization in the Sudan."
Africa Today. vol. 36, no. 3-4 (1989).

. Toward an Islamic Reformation: Civil Liberties, Human Rights, and
International Law. Syracuse, NY: Syracuse University Press, 1996.

Bihr, Otto von. Der Rechtsstaat. Kassel/ Gottingen: Wigand, 1864.

Barbera, Augusto & Gianfrancesco Zanetti(eds.). Le basifilosofichedel costituzionalismo:
Lineamenti di filosofia del diritto costituzional. Rome/ Bari: Laterza, 1997.

Belvisi, Francesco. Societa multiculturale, diritti, costituzione. Bologna: Clueb, 2000.

Belvisi, Francesco et al. (eds.). La filosofia del diritto costituzionale e i problemi del
liberalismo contemporaneo. Bologna: Clueb, 1998.

Ben Achour, Yadh. Politique, religion et droit dans le monde arabe. Tunis: Céres
Productions, 1992.

Benhabib, Seyla. The Rights of Others: Aliens, Residents and Citizens. Cambridge:
Cambridge University Press, 2004.

Brown, Nathan J. Constitutions in a Nonconstitutional World: Arab Basic Laws and the
Prospects for Accountable Government. Albany: State University of New York Press,
2002.

Burke, Edmund. Reflections on the Revolution in France. New Haven, CT: Yale
University Press, 2003 [1790].

Calvert, Robert E. (ed.). The Constitution of the People: Reflections on Citizens and
Civil Society. Lawrence, KS: University Press of Kansas, 1991.

Campanini, Massimo. Ideologia e politica nell’Islam. Bologna: 11 Mulino, 2008.

Constitution et religion. Proceedings of the 10™ Session of the Académie Internationale
de Droit Constitutionnel. Tunis, 1994. Toulouse: Presses de I’Université des Sciences
Sociales de Toulouse, 1994.

Costa, Pietro & Danilo Zolo. The Rule of Law: History, Theory and Criticism. Dordrecht:
Springer, 2007.

Dogliani, Mario. Introduzione al diritto costituzionale. Bologna: Il Mulino, 1994.
Dworkin, Ronald. Taking Rights Seriously. London: Duckworth, 1977.

El-Awa, Mohamed S. On the Political System of the Islamic State. Indianapolis:
American Trust Publications, 1980.



5o
N (2) yol=all cnpyallg crallell cnawlall Kall (s lailalauwlg laiilia :ggilall dawls :yala wla

) . duallwlll &yjgiwallg duysll &jgiwall
Tabayyun «w

Fioravanti, Maurizio Appunti di storia delle costituzioni moderne. Turin: Giappichelli,
1991.

Frankenberg, Giinter. "Tocqueville’s Question: The Role of a Constitution in the Process
of Integration." Ratio Juris. vol. 13, no. 1 (2000).

Grimm, Dieter. "Reformalisierung des Rechtsstaats als Demokratiepostulat?" Juristische
Schulung. vol. 30, no. 10 (1980).

. 1 futuro della costituzione. Italy: Einaudi, 1997.

Habermas, Jiirgen. Faktizitit und Geltung: Beitrdge zur Diskurstheorie des Rechts und
des demokratischen Rechtsstaats. Frankfurt am Main: Suhrkamp, 1992.

. Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy. William Rehg (trans.). Cambridge, MA: The MIT Press, 1996.

Hamilton, Alexander, James Madison & John Jay (eds.). The Federalist Papers.
New York: Open Road Integrated Media, 2022.

Kelsen, Hans. "Foundations of Democracy." Ethics: An International Journal of Social,
Political, and Legal Philosophy. vol. 66, no. 1 (October 1955).

Laoust, Henri. Le califat dans la doctrine de Rashid Rida. Paris: Maisonneuve, 1986.
"Marbury v. Madison." 5 U.S. (1 Cranch) 137, 177 (1803). at: https://acr.ps/1L9zP9l

Mcllwain, Charles Howard. Constitutionalism. Ancient and Modern. Ithaca, NY: Great
Seal Books, 1958 [1940].

Paine, Thomas. Rights of Man, Common Sense, and other Political Writings. New York:
The Liberal Arts Press, 1953.

Raz, Joseph. "Multiculturalism: A Liberal Perspective." Dissent. vol. 41, no. 1 (1994).
Romano, Santi. Lo Stato moderno e la sua crisi. Milan: Giuffre, 1969 [1909].

Rousseau, Jean—Jacques. The Social Contract. Christopher Betts (trans.). Oxford:
Oxford University Press, 1994 [1762].

Schriftenreihe der Landeszentrale fiir Heimatdienst in Niedersachsen. Allemagne: Bad
Gandersheim, 1957.

Staat, Gesellschaft, Freiheit. Frankfurt am Main: Suhrkamp, 1976.

Tully, James. Strange Multiplicity: Constitutionalism in an Age of Diversity. Cambridge:
Cambridge University Press, 1997.

Zagrebelsky, Gustavo. I/ diritto mite. Turin: Einaudi, 1992.
. La virtu del dubbio: Intervista su etica e diritto. Rome/ Bari: Laterza, 2007.

Zagrebelsky, Gustavo, Pier Paolo Portinaro & Jorg Luther (eds.). I/ futuro della
costituzione. Turin: Einaudi, 1996.



cnpadl anpll agc
cnuwluwl1g cnisall

auige Juwjla jS6 cno
aUaiwdl elllwal (nawls Junii gai

Juwjla woal "duulowll"g "dhiaall” gu adllell adlsn] gna day wlisll 1aa
Liaglgrwgugig iVl cuawa dailanyidyenill aaaallag gl jlb) cna.auige
LiLad (nl] aijhi cna apbige aiai) ¢pill 2dgall sl (newa gag . "adleiall
aill aaaa all Jas=ll jiall Cun allell (na dbjiia dpplea lila aangi galyll
«cuwnd wy2ll (ra dialll laijgo (nd duulpwll chissll aéle all jbiy @l
sl dlalb<iMl anya Qg)lill cna [ailyghig laillgaig lajlwa @uy Lailg
Cadilall" dleairall ara duile Al (Grawll gajll Aia a1 ol laia e nill
"aispalll aalyall” LJiOd.LbJMULdB.JgDJQJ_Q'JlUUJ‘ﬂLp'_QJULdﬁlUlUﬁJ
ayylill choawlollajghia Jad ada Malwipall dlilalell"g"dugjgll cLitiwlI"g
g< @ii pai (na cllag «onpiull ¢gill dxag bl (na clead &y piull chigsll
lajlail vic daagjeall laijgp (a \ J3aai "aiguidl” ailio cnaaia sl
Wjlio nle lata qisii (nill dxyaall adill laijgo (na Lailg griwijall

|ggiwijollairallig niigi-glpa lawla las liaglgitagisoll



L)

Received roduwill
2024-2-12

DOl LuodUI Wil

- Accepted Jgioll
.
Tabayyun w https://doi.org/10.31430/GVVM3549

2024-5-6

Revised Jya<=ill
2024-4-5

*Pascal Richard | juiyj Jtaawl
»Translated by Georges Saad | 1=w @jgn Aoy

Ulodluo :;puloll Ayphhiq Ayandll

dyju=oll Vo Lb 6paleoll Aounld)l

Intentionality and Theory of Norms: Contributions
of Contemporary Philosophy to the Question of
Normativity

ot Ao sl ulaadl 9o L dwlyadl oda < Sl Il Ul gl el
dandsy Ll dalds slednal M e )LJ{A.H £ 36 Mo ‘d,fuj\ M\ ollasl
wl.d U"af’"’} M)JL&L“ J&\jAU ‘bw\ 4.0.\.19}.5\ )L@_la\ rj‘)., cg,b\“ v.»‘d\ g;Q ij“
b})f@)W\ g 4.:))/”4” uLSM‘J\ L’MJJ JJ\ "4 M-ﬂj\ W\ﬁy‘"
f;uu.)u‘r.w.d\&j I..»LJ\.I:JG:MJS.JI "M\M:u: Jg*“u*‘ )L..:j
O A OGN B J.abdl g -l ol r\m‘ﬁl R e Jp" }.&,U
Y- Laj.q J.S‘C.UJJ\ uw&‘wd‘)& O‘ u&uew\ o.,\.éj c(’.SLx.SU ]|
Ad)Ld.o.“ d‘yw‘ ))"U) GOJJJ.A.’L M\ JJG..U sude MJ’.A uL..aa.S U’of"’ 4,.9) 4..1.0.«.“
el o LS ais b eUl it Glasl . elem V1 bl mazzeedl 555
iﬁy&\ o.J&\j.;j

O el dands ¢ g gl nadl el 4 Glaed) (Ag 5lE) Gueldl (fuedl tisliie oldS
) 5 S 21 ¢ el I s

Abstract: In this work, researcher Pascal Richard attempts to understand the role
of legal norms within the philosophical discourse of law. He analyses the concept
of "norm" by invoking the philosophy of language and the philosophy of mind.
In the first section, "Rules as Intentional Systems", he seeks to demonstrate the
intentional function of legal rules and introduces what he calls the intentional

strategy that guides us to necessary behaviours. The norm has a dual nature,
oscillating between the form of an "action plan" and an "interpretive scheme". In
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the second section, "Intentionality Constructed within the Ordinary Use of Rules",
he explores being "about something" in the ordinary use of language. The legal
practitioner weaves a relationship between language and the world, which can be
either the path pursued by our language or the one evoked by our mental states.
He addresses numerous cognitive obstacles, the necessarily relative perspective
(Parallaxe), the role of comparative law, and the role of society and social norms.
In short, the author aims to reveal how society and its legal norms are constructed.

Keywords: Intentionality, Legal Rules, Norm, Rules of Legal Interpretation,
Philosophy of Law, Normative Order, Legal Language.
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Abstract: While Kantian readings have dominated contemporary political and
legal philosophy for over half a century, this paper provides an analytical and
critical examination of the concepts of law, justice, and freedom based on Hegel,
considered the founder of modern legal philosophy. Although the connection
between law, justice, and society has been a subject of political philosophy since
Plato, the nature of this relationship today remains a topic of study and debate
within Hegelian political and legal thought. This includes considerations of its
structure, history, and particularly the implications for concepts of justice linked
to freedom. This is evident in Marxism, as well as in the communitarian approach
discussed by Charles Taylor, and in the social theory presented by contemporary
critical theory as outlined by Axel Honneth. Therefore, this paper will first address
criticisms directed at Hegel, then analyse elements of law, justice, and freedom in
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Hegel’s legal philosophy, while outlining some features of the readings provided
by social philosophy and contemporary Arab philosophical thought.

Keywords: Law, Justice, Freedom, Social Philosophy, Philosophy of Law, Hegel.
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Abstract: The object of this paper is to discuss the concept of natural law, a
concept that has played, and continues to play, a significant role in legal philosophy.
This concept has given rise to much debate regarding its meaning, validity, and
usefulness as a tool for thinking about issues in legal philosophy and human rights.
In the first section of this paper, we provide a brief historical introduction to the
concept of natural law. In the second section, we outline and explain the different
meanings that have been associated with this concept since its inception. In the
third section, we discuss the concept of "law" with the aim of determining whether
natural law deserves to be viewed as an instance of "law". In the fourth section, we

discuss natural law from the perspective of its "naturalness," seeking to determine
whether there is any sense of "nature" in which natural law can be said to be natural

Keywords: Law, Nature, Natural Law, Reason, Practical Reasonableness, Morality,
Moral Law, Divine Law.
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Abstract: This paper provides a critical analysis of Taha Abderrahmane’s
intellectual project across six sections, each of which concludes with a critique
highlighting the contradictions in the ideas and the political motives behind
them. The study begins by identifying the five basic assumptions upon which
Abderrahmane built his intellectual project and defining the nature of his
methodology and its seven pillars. It then examines the relationship between
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religion and politics in his project, focusing on how politics has been religionized
or religion politicized, and the similarities between them in favour of the religion
of righteousness. The third section discusses the relationship between religion and
ethics, exploring how ethics has been religionized or religion moralized, turning
ethics into merely a school of mysticism. The fourth section inspects the political
role of mysticism. It demonstrates how the project relies on "mystical poles" to
correct the relationship between Muslims and their religion, in contrast to the role
assigned to jurists by the Muslim Brotherhood and Sufis, despite agreement on
the centrality of the "mediator" concept, which Islam opposes. The fifth section
deals with "the enslavement of logic to religious sciences," and the contradictions
that plague Abderrahmane’s use of logic and methods. The final section dwells
on Abderrahmane’s contradictions regarding Western modernity, noting that his
critique plays between what is and what should be, and is derived from modernity’s
own critique of itself rather than from an authentic application of his religious
doctrine to Western modernity (as he claims).

Keywords: Politics, Religion, Ethics, Modernity, Taha Abderrahmane,
Trustworthiness.
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A Decolonial Reading of the Post-Islamization
Condition: From the Religious Reform Movement
to the Phenomenon of Market Islam
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Abstract: This paper offers a critical decolonial reading of the political and
cultural transformations of political Islam in the post-Islamization era. It
examines the phenomenon of what sociologist of religion Patrick Haenni calls
"market Islam". The author traces the epistemological implications of this
critique for social science and humanities methodology, demonstrating that this
critique reconceptualizes the relationship between Islamic ethics and modern
and postmodern ethics (which are strongly linked to "management" values). This
relationship involves a unique epistemological position, highlighted by Brayan
Turner in his critique of Max Weber’s stance on Islamic ethics and the religious
reform movement initiated by Jamal al-Din al-Afghani and Muhammad Abduh.
This stance acknowledges the paramount importance of understanding value,
practice, and discourse transformations through understanding the relationship
between these transformations and the colonial hegemony imposed by the modern
value system. It also necessitates a revision of the implicit notion of conformity
or non—conflict between Islamic and modern ethics, while opposing the orientalist
stance that projects its Eurocentric normative judgments to argue the backwardness
of Islamic ethics. The paper also investigates the methodological difficulties facing
the humanities in the Arab world in overcoming Eurocentric positions. Moreover,
it highlights the philosophical challenge related to proposing an Islamic model of
ethics in an era characterized by liquidity (a condition described by postmodernism),
individualism, and self-realization outside all forms of subjectivation that create
rigid boundaries.

Keywords: Decolonial perspective, Market Islam, Protestant ethics, Post—
Islamization, Political Islam, Management values.
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Abstract: This research defines the main features of Hartmut Rosa’s critical
project based on the socio—philosophical implications he attached to the concept
of acceleration. Through this concept, he developed a phenomenological thesis
on time, explaining within his critical approaches the transformations of
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culture, identity, technology, and society. The article also addresses the issues
of late modernity within this project, which are represented by totalitarianism,
cultural transformations, and the problem of recognition in their structural and
functional relationships with technical acceleration, the acceleration of social
relations, and changes in the pace of life. In the same context, the research
deals with the systematic updating of the concepts of freedom, resonance, and
reification, which explain how time operates and its impact on perceptions
of self and representations of things and the world within the dialectics of
interaction and the dialectics of action. It explores the structural and functional
transformations caused by acceleration in patterns of interaction between
individuals, their relationships with time, and the replacement of the social
with the virtual in the context of forming individual and collective identity. To
do this, it revisits the ontological question about technology and its cultural,
social, and political outputs, and re—examines the dialectic of the self and
instrumental rationality in late modernity and the critical project in relation to
Rosa’s attempt to build a critical theory of time.

Keywords: Acceleration, Alienation, Recognition, Freedom, Phenomenology of
Time, Digitalization of the Social, Culture.
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(8) Georg Lukacs, The Destruction of Reason, Peter
Palmer (trans.) (London: Humanities Press, 1981), p. 4.
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Tom Rockmore, "Lukacs on Rationality and Irrationality,"

Lukacs archivum Nemzetkozi Alapitvany, accessed on
11/8/2024, at: https://tb.gy/w27pyb
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(Annex 1)
Ethical Guidelines for Publication in Tabayyun

The editorial board of Tabayyun upholds the confidentiality and the objectivity the
peer review process. The peer review process is anonymized, with editors selecting
referees for specific manuscripts based on a set of pre—determined, professional
criteria. In where two reviewers cannot agree on the value of a specific manuscript,
a third peer reviewer will be selected.

Tabayyun relies on a network of experienced, pre—selected peer reviewers who are
current in their respective fields.

Tabayyun adopts a well-defined internal organization with clear duties and
obligations to be fulfilled by the editorial board.

Disclosure: With the exception of the editor in charge of the editing process
(normally the Editor—in—Chief or designated deputies), neither the editors, nor the
peer reviewers, are allowed to discuss the manuscript with third parties, including
the author. Information or ideas obtained in the course of the reviewing and editing
processes and must be treated in confidence and must never be used for personal
financial or other gain.

When deemed necessary based on the reviewers’ reports, the journal may offer
researchers methodological, technical and other assistance in order to improve the
quality of their submissions.

The editors of Tabayyun are committed to notifying the authors of all submitted
pieces of the acceptance or otherwise of their manuscripts for publication. In cases
where the editors of Tabayyun reject a manuscript, the author will be informed of
the reasons for doing so.

Tabayyun is committed to providing quality professional copy editing, proof
reading and online publishing services.

Impartiality: The editors and the reviewers evaluate manuscripts for their intellectual
and academic merit, without regard to race, ethnicity, gender, religious beliefs or
political views of the authors.

Conflicts of interest: Editors and peer reviewers should not consider manuscripts
in which there is a conflict of interests resulting from competitive, collaborative
or other relationships or connections with any of the authors, companies, or
institutions connected to the papers.

Confidentiality: Unpublished data obtained through peer review must be kept
confidential and cannot be used for personal research.

Intellectual property and copyright: The ACRPS retains copyright to all articles
published in its peer reviewed journals. The articles may not be published
elsewhere fully or partially, in Arabic or in another language without an explicit
written authorization from the ACRPS.

The editorial board of Tabayyun fully respects intellectual property when translating
and publishing an article published in a foreign journal, and will seek the right to
translate and publish any work from the copyright holder before proceeding to do so.

Tabayyun does not make payments for manuscripts published in the journal, and all
authors and researchers are exempt from publication fees.
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(Annex 1)
Footnotes and Bibliography

I- Books

Author’s name, Title of Book, Edition (Place of publication: Publisher, Year of

publication), page number.

* Michael Pollan, The Omnivore’s Dilemma: A Natural History of Four
Meals (New York: Penguin, 2006), pp. 99—100.

» Gabriel Garcia Marquez, Love in the Time of Cholera, Edith Grossman (trans.)
(London: Cape, 1988), pp. 242-255.

In quotes not immediately following the reference: Pollan, p. 31.

Where there are several references by the same author, add ashorttitle: Pollan, Omnivore’s

Dilemma, p. 31.

In quotes immediately following the reference: Ibid., p. 32.

The corresponding bibliographical entry:

* Pollan, Michael. The Omnivore’s Dilemma: A Natural History of Four Meals.
New York: Penguin, 2006.

For books by three or more authors, in the note, list only the first author, followed by et al.:

* Michael Gibbons et al., The New Production of Knowledge: The Dynamics of Science
and Research in Contemporary Societies (London: Sage, 1994), pp. 220-221.

In later quotes: Gibbons et al., p. 35.

The corresponding bibliographical entry:

* Gibbons, Michael et al. The New Production of Knowledge.: The Dynamics of Science
and Research in Contemporary Societies. London: Sage, 1994.

ll- Periodicals

Author’s name, "article title," journal title, volume number, issue number (Month/

season Year), page numbers.

* Joshua I. Weinstein, "The Market in Plato’s Republic," Classical Philology, no. 104
(2009), p. 440.

The corresponding bibliographical entry:

* Weinstein, Joshua I. "The Market in Plato’s Republic." Classical Philology. no. 104
(2009), pp. 439-458.

lll- Articles in a Newspaper or Popular Magazine

N.B. Cited only in footnotes, not in the references/bibliography. Example:

» Ellen Barry, "Insisting on Assad’s Exit Will Cost More Lives, Russian Says," The
New York Times, 29/12/2012.

IV- Electronic Resources

When quoting electronic resources on websites, please include all the following:

Author’s name (if available), "The article or report title," series name (if available),

website’s name, date of publication (if available), accessed on 9/8/2016, at: http://www...

The full link to the exact page should be included. Please use an URL Shortener (Bitly)

or (Google Shortner). Example:

» John Vidal, "Middle East faces water shortages for the next 25 years, study says,"
The Guardian, 27/8/2015, accessed on 31/10/2015, at: http://bit.ly/2k97Wxw

* Policy Analysis Unit-ACRPS, "President Trump: An Attempt to Understand the
Background," Assessment Report, The Arab Center for Research and Policy Studies,
accessed on 10/11/2016, at: http://bit.ly/2j36v5S
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The research paper must include the following elements: specification of
the research problematic; significance of the topic being studied; statement
of thesis; a review of literature emphasizing gaps or limitations in previous
analysis; a description of the research methodology; hypothesis and conceptual
framework; bibliography.

Allresearch papers submitted for consideration must adopt the referencing guidelines
adopted by the Arab Center for Research and Policy Studies (See Appendix I for a

complete guide to the reference style used across all of our journals).

Extracts or chapters from doctoral theses and other student projects are only
published in exceptional circumstances. Authors must make clear in all cases
when their submissions are extracts of student theses/reports, and provide
exhaustive information on the program of study for which the manuscript was
first submitted.

All submitted works must fall within the broad scope of Tabayyun.

Book reviews of between 2,800 and 3,000 words in length will be considered
for submission to the journal, provided that the book covers a topic which
falls within the scope of the journal and within the reviewer’s academic
specialization and/or main areas of research. Reviews are accepted for books
written in any language, provided they have been published in the previous
three years. Book reviews are subject to the same quality standards which
apply to research papers.

Tabayyun carries a special section devoted to discussions of a specific theme
which is a matter of current debate within the cultural studies and critical
theory. These essays must be between 2,800 and 3,000 words in length. They
are subject to the same refereeing standards as research papers.

All submissions are to be between 6,000 and 8,000 words in length, inclusive
of a bibliography, footnotes, appendices and the caption texts on images. The
editors retain the right to publish longer pieces at their discretion. Research
papers should be submitted typed on "Word". The Arabic text should be in the
same font and not several fonts, and the English text should only be in "Times
New Roman" font. Accordingly, the Arabic text should be in one single font
totally different from the unified English font.

All diagrams, charts, figures and tables must be provided in a format
compatible with either Microsoft Office’s spreadsheet software (Excel) or

Microsoft Office’s word processing suite (Word), alongside high—resolution
images. Charts will not be accepted without the accompanying data from
which they were produced.

The peer review process for Tabayyun and for all journals published by the ACRPS
is conducted in the strictest confidence. Two preliminary readers are selected
from a short list of approved reader-reviewers. In cases where there is a major
discrepancy between the first two readers in their assessment of the paper, the
paper will be referred to a third reviewer. The editors will notify all authors of
a decision either to publish, publish after modifications, or to decline to publish,
within two months of the receipt of the first draft.

The editorial board of Tabayyun adheres to a strict code of ethical conduct, which has
the clearest respect for the privacy and the confidentiality of authors (cf. Annex II).

1.

ii.

The sequencing of publication for articles accepted for publication follows
strictly technical criteria.

Tabayyun does not make payments for articles published in the journal, nor
does it accept payment in exchange for publication.
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Tabayyun is a quarterly, peer—reviewed journal, published by the Arab Center for Research
and Policy Studies (ISSN: 2305-246). First published in in Autumn 2012, Tabayyun is
governed by an editorial board of academic experts as well as an active international
advisory board. Tabayyun applies strict criteria for publishing and follows a well-defined
code of ethics with contributors and referees in order to ensure fairness and objectivity.

Scope and goals

Tabayyun is a quarterly peer reviewed journal published by the Arab Center for
Research and Policy Studies, dedicated to philosophical studies and critical theories.
The word "Tabayyun" is rooted in the Arabic word "bayan", meaning "elucidation", and
"bayyinah" meaning "evidence", which epitomize its methods and goals. In addition
to emphasis on clarity of expression and critique, 7abayyun encourages analysis of
concepts and assumptions, argument, and theoretical construction and deconstruction
in order to reach clear and well-supported conclusions about the relevant issues.
Tabayyun does not place emphasis on area of specialization as much as clarity of thesis
and expression, critical orientation, and theorization of the topic under discussion. The
journal seeks to sustain a long Arabic tradition of critical thinking which goes back to
the Arab Renaissance (Nahda) at the turn of the 20™ Century, and to build intellectual
linkages between contemporary Arab scholars and their predecessors, as well as with
international scholars and intellectual traditions.

Submission Guidelines
Submission to and publication in 7Tabayyun is governed by the following guidelines:

1. Only original work which is submitted exclusively for publication within the journal
is accepted. No work which has been previously published fully or in part will be
considered for publication in 7abayyun. Similarly, no work which substantially
resembles any other work published in either print or electronic form, or submitted
to a conference other than the conferences held by the ACRPS will be considered
for publication.

2. Submissions must be accompanied by a curriculum vitae (CV) of the author, in
both Arabic and English.

3. All submissions must include the following elements:
i.  Atitle in both Arabic and English together with the author’s institutional affiliation.

ii.  An abstract, ranging between 100 and 150 words in length, in both Arabic
and English as well as a list of keywords. The abstract must explicitly and
clearly spell out the research problematic, the methodologies used, and the
main conclusions arrived at.
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